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IN RE MARTIN Civil No. 94-6496-HO

9/8/95  D. Or. Judge Hogan affirming Judge Hidgon

On January 19, 1992 debtors entered into a loan agreement with
bank authorizing bank to receive a deposit of their tax refund
and to deduct the balanced owed under the loan agreement.  On the
same day the debtors authorized the IRS to deposit their refund
in the account.  The debtors filed their Chapter 7 petition on
January 29.  On January 31 debtors’ tax refund was deposited in
the account by electronic transfer.  The bank deducted the
balanced due under the loan agreement.  The trustee sought to
avoid the bank’s taking of the tax refund on the ground that it
was a post-petition transfer for an antecedent debt in violation
of § 549(b), and that the setoff violated the automatic stay of
§ 362.  The district court upheld the bankruptcy court’s finding
that the tax refund was not property of the estate at the time of
filing because it had previously been equitably assigned to the
bank.  The right to payment was a “chose in action”
distinguishable from the rights given by the holder of a check,
because debtors here had given up any right to control funds
deposited to their account.  Nor was the right to a tax refund so
personal as to preclude assignability, because it arises out of a
property interest rather than a personal injury.  The parties’
actions and writings were sufficient to create an assignment, and
it was not necessary for the funds to actually have been received
prior to the filing of the petition.  
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